HEARING PURSUANT TO ONTARIO REGULATION 158

RES.#B148/03
Moved by: Jim McMaster
Seconded by: Gerri Lynn O'Connor
THAT the Committee sit as a Hearing Board.

CARRIED
MEMBERS PRESENT FOR HEARING:
Maria Augimeri Member
Michael Di Biase Member
Irene Jones Member
Jim McMaster Vice Chair
Dick O'Brien Chair
Gerri Lynn O'Connor Member

Following the roll call, a hearing was held re:

Application #029/03/Tor to regrade within the Fill Regulated Area for the Don River
Derek Russell, 119R Glenn Road.

RES.#B149/03
Moved by: Irene Jones
Seconded by: Jim McMaster

THAT the deputation time of Mr. John Inglis be extended to 8 minutes and the applicant,
Ms. Tina Russell be allowed to speak for 3 minutes.

CARRIED
The applicant has applied to the Toronto and Region Conservation Authority (TRCA), under
Ontario Regulation 158, to regrade within the Fill Regulated Area and within a well defined
valley to facilitate the construction of a single family dwelling.

A written staff report was submitted and a presentation was made by Mr. Russel White, Senior
Planner, Development Services Section.

A presentation was made by Mr. John Inglis, Solicitor, McCarthy Tétrault LLP and Ms. Tina
Russell.

The Board asked questions of staff and the applicant/representative.

RES.#B150/03
Moved by: Irene Jones
Seconded by: Gerri Lynn O'Connor

THAT the Hearing Board consider this matter in closed session.
CARRIED



RES.#B151/03

Moved by: Maria Augimeri
Seconded by: Irene Jones

THAT the Hearing Board arise and report from closed session.

CARRIED
DECISION OF THE HEARING BOARD
RES.#B152/03
Moved by: Jim McMaster
Seconded by: Gerri Lynn O'Connor

THAT the unique Application #029/03/Tor by Derek Russell pursuant to Ontario
Regulation 158, to regrade within the Fill Regulated Area and within a well defined valley
of the Don River, described as 119R Glenn Road, City of Toronto, be approved,;

AND FURTHER THAT staff be directed to ensure that the conservation easement which
forms part of the application and submissions today by the applicant be registered on
title and that it contain provisions to ensure that no additions or additional buildings are
to be constructed on the property and that the vegetation management plan be
implemented to the satisfaction of the TRCA.

CARRIED
MOTION TO RECONVENE
RES.#B153/03
Moved by: Irene Jones
Seconded by: Maria Augimeri
THAT Executive Committee Meeting #10/03 reconvene.
CARRIED
MOTION TO RATIFY
RES.#B154/03
Moved by: Irene Jones
Seconded by: Jim McMaster

THAT the unique Application #029/03/Tor by Derek Russell pursuant to Ontario
Regulation 158, to regrade within the Fill Regulated Area and within a well defined valley
of the Don River, described as 119R Glenn Road, City of Toronto, be approved,;

AND FURTHER THAT staff be directed to ensure that the conservation easement which
forms part of the application and submissions today by the applicant be registered on
title and that it contain provisions to ensure that no additions or additional buildings are
to be constructed on the property and that the vegetation management plan be
implemented to the satisfaction of the TRCA.

CARRIED



BACKGROUND
Pursuant to Ontario Regulation 158, written permission is required from the TRCA to:

(@ construct any building or structure or permit any building or structure to be constructed
in or on a pond or swamp or in any area susceptible to flooding during a regional
storm;

(b) place or dump fill or permit fill to be placed or dumped in the areas described in the
schedules whether such fill is already located in or upon such area, or brought to or on
such area from some other place or places;

(c) straighten, change or divert or interfere in any way with the existing channel of a river,
creek stream or watercourse.

A permit may be refused if, in the opinion of the TRCA, the conservation of land, control of
flooding or pollution is affected. Before refusing permission, the TRCA must hold a Hearing to
which the applicant and other interested persons are a party. In this instance, TRCA staff are of
the opinion that the conservation of land will be affected.

This proposal was the subject of a lengthy Ontario Municipal Board Hearing. The initial
decision of the Board dismissed the applicant's appeal. Part of the consideration which
resulted in this dismissal included testimony from Barry Knox of the TRCA. The Board in this
initial written decision, recognized that an application to the TRCA had not been made at the
time of the Ontario Municipal Board Hearing. The Board dealt with the matter of concurrent
jurisdictions (OMB and Mining and Lands Commissioner) and noted "that TRCA's approval
constitutes applicable law, in that a fill Regulation 158 is a possible barrier to obtaining a
building permit". The applicants did not choose to submit an application under Ontario
Regulation 158 until matters before the Ontario Municipal Board were finalized.

The initial Ontario Municipal Board decision was the subject of a rehearing. The rehearing
decision allowed the appeals and rescinded the original decision of denial on the application.
This decision of the Ontario Municipal Board was also upheld by the Court of Appeal. Part of
the consideration for this decision and the only reference to TRCA in the reversal cited that "it
was submitted that the panel member (in the original board decision) speculated on whether a
fill permit could be had pursuant to the authority." The final decision of the Board supports the
applicant's proposal, however it is staff opinion that both decisions of the Ontario Municipal
Board recognize the TRCA's total independence to deal with a permit made under Ontario
Regulation 158, the subject of this report.



PROPERTY DESCRIPTION

The subject property is located on the east side of Glenn Road, north of Bloor Street in the City
of Toronto and is accessed via a narrow laneway between occupied residential tableland lots.
The existing narrow laneway leads to a detached garage and coach house on the neighboring
tableland properties. The laneway abuts the head of a tributary ravine of the Don River. At that
location the laneway is supported by a 3 metre filled embankment. The embankment is at a 1:1
slope. The valley continues at the bottom of the embankment gradually dropping in elevation
to the main Don River. Within this valley and just downstream of the proposed development is
a well defined watercourse. The watercourse and tributary valley have been altered historically,
as is evident through the laneway embankment, retaining wall supports from the adjacent
coach house and through existing remnants of past garden uses (ie. historical rock garden and
standpipe) within the valley. These encroachments are historical as the valley floor and
laneway embankment is now heavily vegetated with a variety of mature woody species, some
of which are non native. The site is not within the Regional Storm Floodplain. The forested
ravine forms a continuum of natural cover with the main valley and other tributary ravines
(especially to the south). Biological inventory work conducted as part of the Terrestrial Natural
Heritage Program has identified a number of forest birds and plants of concern within this
larger context.

PROPOSAL
The proposal is to regrade within the Fill Regulated Area and within this tributary valley of the
Don River in order to construct a detached single family residential dwelling with a detached

garage. The square footage of the proposed dwelling is approximately 4000 sq ft (371 mz). The
garage is approximately 200 sq ft. The building footprint will cover approximately 7.75% of the

1.2 acre (4795.19m2) lot of record. The building will be built on cassions. The location of the
garage will be filled to match grade with the existing laneway.

Valley and Stream Corridor Management Program

The TRCA's Valley and Stream Corridor Management Program (VSMCP) establishes
development guidelines for properties affected by valley corridors. The overall objective of the
VSMCP policies is to prevent development from occurring within areas which may introduce
risk to life and property associated with flooding and erosion, and slope instability or that is not
compatible with the protection of these areas in a natural state. The boundaries of a valley
corridor are determined as follows:

* If the valley slope is stable a minimum of 10 metres from the top of the valley bank.
or
* If the valley slope is not stable, a minimum of 10 metres from the predicted long term

stable slope projected from the existing stable/stabilized toe (base) of slope, or the
predicted location of the toe of slope as shifted as a result of stream erosion over a 100
year period.



The applicant has provided a geotechnical report and it is confirmed through the report that the
proposed dwelling can be designed not to have an impact on slope stability. However, the
existing landform would be altered through regrading and the placement of fill material. The
applicant's proposal is to construct a garage immediately adjacent to the laneway with a
proposed stairway to a dwelling to be located on a sloping valley floor. The applicant is
proposing to remove as little vegetation as possible and presents this as an opportunity to
conduct a stewardship effort which would result in the elimination of some non native
vegetation with the possibility of a longer term net gain to the natural system. The applicant
also promotes this development as an infill development and argues that the proposal should
be allowed as it is consistent with TRCA policies.

The TRCA's Valley and Stream Corridor Management Program notes under Section 4.2.2
Development and Redevelopment Intensification within Highly Urbanized Areas that:

New Lot development including all buildings and structures and associated private servicing, or
comparable intensification shall not be permitted within valley corridors that have not been
designated as a Special Policy Area. Section 4.2.2 (G) states that where there is an existing
lot of record small lot only, eg. single family residential is vacant and is between existing
developed urban lots, a new structure or building may be permitted provided the new
development, its construction and any associated private servicing requirements:

i) are consistent with existing primary building setback within the corridor reach;

ii) are not located within the Regulatory Floodplain;

iii) are not located on a valley wall;

iv) are not located within the active erosion zone of an unstable valley slope;

V) will not create or aggravate erosion or slope instability on adjacent upstream and

downstream properties;

Vi) are not located within an active erosion zone of a watercourse determined to be:
within 10m of a stable river bank(measured from the top of the river bank) within 20m of
an unstable river bank. An unstable river bank may be permitted to stabilized provided

the proposed stabilization works are consistent with section 3-Watercourses;

vii) minimize any impacts on the vegetation communities or functions or structure of the
riparian habitat;

viii) minimize potential impacts on the function or structure of the riparian habitat;

iX) include sediment and erosion control during construction and subsequent phases until
such time as erodible areas have been vegetated/stabilized;

X) are consistent with municipal policies and standards including setbacks and grading,
while achieving all of the above.



TRCA staff are of the opinion that this property is not an infill property as it is not between two
lots of record as the policy definition states, but is the only property within this corridor which is
entirely located within the valley. Further, if the property were to be considered infill the tests for
development on infill properties (as noted above) exclude this proposal as a proposed dwelling
would be constructed entirely below the top of bank (partially on a valley wall and partially on a
sloping valley floor) and the setbacks from the valley will not be consistent with existing
established development. Further, any development of this lot will not meet the TRCA's
objective to protect valley lands and their habitat functions which is one of the overriding
principles of the TRCA's programs.

The applicant promotes that this project has the benefit of enhancing a degraded condition on
the slope and within the valleylands caused by historical changes to grade and the existence of
non native vegetation. This condition exists in most, if not all, valleys within the City of Toronto.
Historically, valley systems were used for garbage disposal, for private gardens and other
obtrusive activities which are inconsistent with the objective of protecting and enhancing the
features and their functions. Current environmental practices as envisioned in TRCA and City of
Toronto documents (ie. Forty Steps to a New Don) focus on enhancing the valleyland
conditions through vegetation management programs which exclude the construction of
structures. The proposed footprint of a residence and garage is not a measure of enhancement
promoted through the various enhancement programs.

Specifically, the applicant has provided an environmental report to support the proposal. In
staff's opinion the report is not an environmental impact assessment and the recommendations
are based on the assumption that development within the forested lands and upper end of the
ravine is a given. It describes the vegetation communities but does not address fauna or
specific wildlife habitat values. The report stresses the negative influences that have occurred
with previous development activities (ie. garden sheds, gazebos) and promotes that this
development will be different.

TRCA's natural heritage inventory work has shown that this ravine, in concert with the ravine to
the south and the main valley of the Don River, support several forest bird species of concern.
While these species may be common in more rural areas, they are of concern in urbanized
areas as a result of negative influences to their habitat associated with urban areas. These
impacts include direct losses as well as light, noise and encroachment from human contact.
TRCA's information shows that the area is functioning at a high level given its urban context.
The proposal calls for the removal of many non native overstorey species and non native
ground cover which is a loss to the overall habitat value of the area. While TRCA staff support
the principle of conversion to native forest species, in this instance, the actual removals will
cause damage and openings in the forest canopy and thus could impact on the species of
concern and could provide conditions for other invasive plant species to take hold. The
existing values are not easily replaced.



The stewardship of the remaining forested areas of the ravine does not address the overall
losses to the functioning of the ravine ecosystem. It would be expected that the negative
influences of a new residence due to the closer proximity would be felt further into the forested
ravine, even with the implementation of a stewardship plan. The application of stewardship
recommendations for portions of the forest while potentially beneficial does not justify the
removal of the upper part of the valley and forest to construct the residence.

In assessing cumulative impacts, the proposal is not supported by policy because it
contributes to the impact created by cumulative loss and degradation of natural areas and
biodiversity within the City of Toronto and TRCA jurisdiction. The allowance of this intrusion
could establish a precedent which may potentially lead to similar proposals within the City of
Toronto and elsewhere within the Authority's jurisdiction given the conditions of some of the
valley corridors and the general and constant pressure for more intensification.

SUMMARY

The applicants have worked with TRCA staff to understand our perspective and in an effort to
address our concerns. However, the proposal will result in additional intrusions into a
regenerating valley system using past practices as the reason for this additional intrusion and
citing the possibility of environmental improvements. Environmental improvement would not
occur through the reduction in the amount of natural area which could be available in the
longer term. The makeup of the vegetation community within this valley can change over time
with proper management on and beyond this property boundary. The land available for
regeneration will change forever once the house is constructed. Regeneration of valleys
through loss of overall area for regeneration is not consistent with the TRCA policy objectives
and does not meet the test of conservation of land.

CONCLUSION AND RECOMMENDATION
Staff recommend that the application be refused as it will affect the conservation of land in the
following ways:

e it reduces the land area that is available for the ongoing regeneration and enhancement
objectives;

e it has a detrimental impact due to the cumulative loss of natural cover within the City of
Toronto and creates a precedent for future consideration of similar proposals within TRCA's
area of jurisdiction;

e it does not comply with the overall objective of the TRCA's Valley and Stream Corridor
Management Program, and in particular, does not recognize Section 3 Valleyland
definitions for protection and Section 4.2.1 Development within Established Urban Areas;

e it has an overall negative effect on the conservation of land.

Report prepared by: Russel White, extension 5306
For Information contact: Russel White, extension 5306
Date: November 1, 2003

Attachments: 1





