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North Rosedale Ratepayers Association

Attn: Editorial Board - North Rosedale News

Re:
Your article “Opposition to Building in the Ravine Continues”

Proposed House at 119R Glen Road 

Your article “Opposition to Building in the Ravine Continues” that appeared on page 3 of the North Rosedale News Vol. 2 - Issue 1 - March 2004 contains a number of inaccuracies and factual errors, which may have resulted from lack of information.  We are the project architect retained by Derek and Tina Russell and we write to clarify and correct these errors and to provide you with additional information that will help provide context and background.

It is unfortunate that your article contains errors, as these will mislead the North Rosedale Ratepayers.  Our clients have already been told, wrongly, that they are “filling in the ravine”.  As you note in your article, “the technical and legal background is complex”, and you properly direct your readers to more information on your website.  However, not only is your article incorrect and incomplete in its presentation of many facts, your website does not give a full, fair and balanced presentation either.  I request that you print a correction of the facts both in the newsletter and on the website, and include in your next letter a response from our clients (they will pay the cost for inclusion of the response).  I also request that you post this letter on the North Rosedale Ratepayers website (and let newsletter readers know of its posting in your next issue), so that the ratepayers and other visitors to the website can have a balanced presentation of the facts and can hear from the landowners themselves.  It is only fair that they should hear corrected facts and hear from both sides.

In this letter we will correct the below listed errors, and present the additional information under subheadings for ease of use.  The particular errors requiring correction are:

1.
The site is accessed by a wide private driveway, not a narrow laneway.

2. 
The lot was created by a legal sale, not by a tax auction.

3.
The lot is “forested” in the house building area by non-native invasive, 
undesirable tree species, and the remaining portion of the ravine will be 
rehabilitated and preserved.

4.
The City’s attempts to prevent building were not “foiled”, rather the Board and 
Courts found that the City’s approach was very unbalanced and unfair.

5.
The TRCA does not issue building permits, only fill permits and operates under 
different legislation (Conservation Authorities Act, not the Building Code Act, 
1992).

6.
The proposed house does not create any risk to life and property from flooding 
and erosion.

7.
The TRCA hearing was not a “special hearing” but a normal proceeding that 
occurred at a regularly scheduled meeting of the TRCA Executive Committee. 

8.
The TRCA Executive Committee did not directly contradict its own policies, but 
disagreed with its staff and made its own decision that it believed was in accord 
with its policies.

9.
There is no well defined watercourse in the ravine.  Water only flows 
intermittently along the bottom of the ravine as a result of snow melt or rains.

10.
The house does not require any filling of the ravine.

11.
There will not be any destruction of natural vegetation.  Almost all vegetation 
removed will be non-native, invasive, species as defined by City of Toronto 
policy.  Under the stewardship plan they will be more than replaced by native 
species of trees and groundcover, including native species not currently present 
on the site.

12.
No one has won any motion for judicial review.

13.
The disputed “appeal” of the decision of the TRCA Executive Committee was 
made to the Mining and Lands Commissioner, who has been delegated the 
authority to hear appeals under the Conservation Authorities Act.

14.
The Minister has not made any request of the Mining and Lands Commissioner.

15.
The Ontario government is not attempting to review or overturn the TRCA 
decision.

16.
The issue currently before the Mining and Lands Commissioner is not whether 
the Ontario government has authority to review or overturn a TRCA decision.  It 
is whether a person who is not the applicant for a fill permit (a “third person”) can 
appeal a TRCA approval of a fill permit application.

17.
The proposed development is sensitive to the environment in this ravine area.  
There will be an extensive rehabilitation program under a stewardship plan and 
the Russells are placing over two thirds their property under a conservation 
easement enforceable by the TRCA.

18.
No natural landscape features will be destroyed.

Homeowners, not Developers

Derek and Tina are not developers; they want to build a family home for themselves.  Unfortunately, in the nine years since they made their building permit application, their children have grown up and their youngest daughter is now in her last year of high school.  However, they still believe that the lot at 119R Glen Road is where they would like to live and they still want to build their home there.  Furthermore, they are not speculators, having poured almost $700,000 into reports by experts and into legal and other fees to respond to the continued attempts to forcibly sterilize their property rights.

Lot Creation

119R Glen Road was not created as you suggest, by way of a tax sale.  Prior to 1956, 119R Glen Road was part of a larger parcel owned by Norman and Kathleen Vincent.  In 1956 they sold the north part (41 Binscarth) to Trevor Moore but retained what is now numbered as 119R Glen Road (size of 1.22 acres).  The 1956 deed shows one lot with the municipal address of 41 Binscarth, and the municipal tax rolls for 1955-56 shows one lot at 41 Binscarth, but the tax roll for 1956-57 shows two lots, one at 41 Binscarth and the other at 119R Glen Road. Subsequently, 119R Glen Road was the subject of a tax auction, but it was redeemed by the Vincents.   

The property was created legally for the purpose of a residential lot and has always been taxed, auctioned, bought and sold as a residentially zoned developable lot.  That the property was once subject to a tax sale reinforces this fact. The Russells purchased the property in an arms length transaction and not by way of a "public auction".

Driveway

The lot is not accessed by a narrow laneway.  Access to the lot is by way of a private driveway, approximately 18 feet in width where it fronts onto Glen Road and never narrower than 14 feet which amply exceeds standards for driveways.  The driveway is not a separate lot but is part of 119R Glen Road and is solely owned by the Russells.  The driveway is fully functional and is used by the owners of neighbouring lots.  The Russells driveway is fully capable of accommodating both construction and emergency vehicles.

Residentially Zoned Infill Lot

Not only is the lot defined as a “lot” by the City of Toronto zoning by-law, but it is zoned for residential use and is surrounded on all other sides by other residential lots.  Indeed, all of the ravine system between Beaumont and Binscarth roads is in private ownership, all the way east to the Bayview Avenue Extension right of way.  Consequently the Toronto and Region Conservation Authority staff were wrong when they reported to the TRCA Executive Committee that the subject site was not an infill lot.  The Russells presented that point to the Executive Committee, and established that house construction was permitted on an infill lot under the TRCA’s Valley and Stream Corridor Management Program (more on this below).

The City’s own staff in a report dated December 23, 1996 stated that “the grades at the western end of the property could sustain residential development”.  The Ontario Municipal Board found that a house could be built in the northwest portion of the lot.  Not only is this area large enough to construct a house that would be set back at all points at least 7.5 metres from all adjacent lots, but this area is at the foot of the retaining walls supporting adjacent lots and surrounded on four sides by fill: fill at 119 Glen Road, fill in the driveway, fill at 41 Binscarth, and fill underneath it and to the east (further description below).

The Applications and the Ontario Municipal Board

In June of 1995 the Russells purchased 119R Glen Road and in July, 1995 they submitted applications for a ravine permit, for site plan approval and a building permit for their home.  On August 14, 1995, before the permits were issued, Council passed Interim By-Law 1995-0550 which proclaimed "...that all uses be prohibited on lands known municipally as 119R Glen Road..."  The interim control by-law was passed to prohibit uses while their property, and three others were studied by the City.  The expiration of this interim by-law was then extended by a further interim control by-law (By-law 1996-0396).  

The study was the subject of a “Final Report” to the City of Toronto Land Use Committee in December 23, 1996.  The Final Report stated that 

Based on this preliminary filed analysis it would appear that all of the properties, either on their own or in combination with the adjacent properties, could accommodate some form of residential development.  The extent and desirability of such development can only be finally judged in the context of specific development applications supported by appropriate architectural, engineering and environmental studies.

The Final Report did not recommend the acquisition and rezoning of 119R Glen Road (and three other properties) for “Open Space” purposes, but instead concluded with a recommendation that existing residential zoning of 119R Glen Road (and the three other properties) be maintained.

Despite the conclusions of the Final Report, the City opposed the house applications.  On July 14, 1997 the City passed By-law 1997-0369, which prohibited all new house construction on the Russell lot. The passing of the interim control by-laws and By-law 1997-0369 sterilized the Russell’s lot and effectively prohibited use of their lot, except as an unfenced, untouchable, private park.  

The Russells believed that their proposed house appropriately used a portion of the lot and would lead to overall ravine improvement.  They pursued their only possible means of opposing the forced sterilization of their lot:  appealing the interim control by-laws and By-law 1997-0369 to the Ontario Municipal Board (OMB).  They also appealed the City’s failure to approve the site plan.  They were opposed at the O.M.B. by the owners of four adjacent lots: Sean and Katherin Shanahan, Elaine and Donald Triggs, Nancy and John D. McFadyen and Larry Clarke (the “Neighbours”).
The City and subsequently the Neighbours were not “foiled” by the Ontario Municipal Board and the Courts, as stated by your article.  What happened before the Board and the Courts was that a decision maker (Board members and judges) got to hear both sides of the story, and the Board and the Courts corrected the imbalance created by the City. 
The unbalance and incorrect decision of the first panel of the Ontario Municipal Board was reviewed by a second panel, the “Review Panel”.  The Review Panel found that the first panel had made—among other errors—a manifest error in applying a longstanding principle of equity:  a municipality cannot designate or zone privately owned lands for public or recreational purposes and thus deprive an owner of a right to use the lands for purposes otherwise permitted, unless the municipality is prepared to acquire the lands.  The Review Panel stated that 

The Board finds that the effect of this by-law [1997-0369] on the applicants of the motion is profound and inexorably devastating.  The underlying residential rights of both these properties will be effectively removed and these two properties will be, for all intents and purposes, completely sterilized. . . .

Without a bang or a whimper, this by-law would have the unmistakeable effect of stripping the bundles of rights normally associated with ownership, leaving only paper title vested in the owners.  To say that the applicants would still retain some rights under these circumstances is at best clever sophistry and at worst a cold mockery which even a character from Kafka would find a trifle bizarre.

The Courts

The OMB Review Panel Board decision was appealed by the City and the Neighbours to the Divisional Court and to the Ontario Court of Appeal, and leave was even sought to appeal to the Supreme Court of Canada, which refused leave.

The Court of Appeal held that the Review Panel had correctly reversed the first panel’s decision “because it did not apply a long-standing Board policy that it will not approve a by-law that has such an [sterilizing] effect unless the municipality can justify such a drastic result within the guidelines set out in earlier decisions of the Board.”  The Court stated that the Review Panel “was asserting its own independent jurisdiction to insist upon a justification for such a drastic action”.

Submissions to the TRCA

As noted above, because the lot is within the TRCA fill regulation line, a permit is required from the TRCA for approval of any alterations to the existing grade either by way of fill or excavation.  This is not a building permit, but is a separate process under a separate piece of legislation (the Conservation Authorities Act, a building permit is authorized under the Building Code Act, 1992).  Many of the homes on ravine lots in North Rosedale would have required a fill permit under this current legislation. 

Substantial submissions have been made to the TRCA supporting the proposition that the Russell's property can be developed safely, with sensitivity, and result in an overall improvement to the ravine lands.  Over the course of 11 months (Dec. 2002 to Nov. 2003) the TRCA received extensive submissions from the Russell’s, met with their team of consultants, and the TRCA staff attended on the site for its own investigations.

A substantial application for fill permit was made to the TRCA on December 31, 2002, which included:

1. 3 copies of the plans, which included: (a) “Site Plan” (Drawing A-1, dated August 1999), “plans and elevations” (drawing A2 dated July 1995), “revised elevation” (drawing A2a dated August 1997) with attached statistics sheet; (b)
“Surface & Subsurface Drainage Plan” (dated Sept. 29, 1997), by Haddad Geotechnical Inc.; (c) “Planting Plan” (dated Sept. 17, 1997), by Walter H. Kehm and Associates (pertaining to landscaping of zone 1, the building site); and (d) “Map 5 – Changes to Site” from the Ravine Stewardship Plan for 119R Glen Road by Urban Forest Associates [Note:  “Map 5” and “Map 6” are [part of the Ravine Stewardship Plan by Urban Forest Association]; and (e) “Map 6 – Planting Plan” and attached planting zone descriptions, from the Ravine Stewardship Plan for 119R Glen Road by Urban Forest Associates;

2.
3 copies of Plan of Survey of Part of Lot 2, Registered Plan 454-E, City of Toronto, O.L.S. Helmut Piller, Dated July 26., 1995;

3.
1 copy of the “Ravine Stewardship Plan for 119R Glen Road” (dated Aug. 2002) by Urban Forest Associates; and

4.
1 copy of the “Geotechnical Investigation Report” (dated Sept. 17, 1997), by Haddad Geotechnical Inc.

Subsequent to the submission of the plan, the Russell’s consultants and lawyers engaged in numerous discussions with TRCA staff, staff personally examined the site several times, and had a lengthy meeting with staff in May, 2003.  The land use planner made a written submission on compliance with the TRCA Valleylands Program and was in attendance at that meeting together with the architect, geotechnical consultant and environmental consultant.  The TRCA was represented not only by Mr. White but also by its technical staff and lawyer.  

TRCA Decision

A deputation based on the submitted materials was made to the TRCA Executive Committee by the Russell’s lawyer and by Tina herself on November 14, 2003.  The hearing on the 14th was not a “special hearing” but a regular meeting of the Executive and the Russell fill permit application was only one of several such applications approved that day.  

It was the Russell’s submission that the relatively flat upper part of the ravine, where the house is proposed, was significantly degraded and that the invasive plants in that area were continuing to spread to the more native areas.  They further submitted that their proposed rehabilitation and stewardship plan would significantly improve the entire ravine area, both around their house and in the remainder of the ravine.  They contended that staff were wrong and that the lot was an infill lot under the TRCA Valleylands Program.  Overall, they gave their opinion to the Committee that their application was in compliance with the objectives of the TRCA Valleylands Program.

The Executive Committee therefore heard two conflicting presentations and concluding opinions:  their staff and the Russells.  The Committee did not “directly contradict is own well-established policies”, but rather accepted the Russell’s submissions over those of its staff.  The result was that the TRCA Executive Committee approved “unique application #029/03/TOR”, and in the end it is not the staff but rather the Executive that is given the authority and responsibility to decide how its policies are best implemented.

Judicial Review of TRCA Decision

An application for judicial review of the Executive Committee’s decision has apparently been filed in the Divisional Court.  No one has “won” a motion for judicial review.

Appeal of TRCA Decision

The owners of four lots that abut the Russells property have attempted to appeal the TRCA Executive Committee decision to the Mining and Lands Commissioner: Sean Shanahan, Katherine Shanahan, Elaine & Donald Triggs, John & Nancy McFadyen and David Roffey & Karen Walsh (Roffey/Walsh replace Larry Clark as owners of 41 Binscarth Road, and since they are essentially the same group I will continue to refer to them as the "Neighbours").  Although the Conservation Authorities Act gives the Minister of Natural Resources the jurisdiction to hear proper appeals under that act, the Minister’s authority has been delegated to the Mining and Lands Commissioner.  Consequently, appeals go directly to the Commissioner, without any request from the Minister. 

The Minister has not given any correspondence at all, that I am aware of, to the Commissioner and the Minister has not asked the Commissioner to determine “whether the Ontario Government has authority to review or overturn a TRCA decision”.  After the Neighbours filed an appeal with the Commissioner, it was the Russells themselves who, through their lawyer, argued to the Commissioner that these neighbours did not have any right to appeal an approval of the TRCA  After the Russells sent a letter arguing that the Commissioner did not have the jurisdiction to hold an appeal hearing, the Commissioner then requested submissions from the “appellants”, the Russells, and the TRCA  Those submissions have been made and we are waiting for a decision.

Description of House Development Area

The entire lot is approximately 1.2 acres (about 51,895 square feet) in size and is shaped roughly like an axe.  The driveway extends from Glen Road to a neck of land between retaining walls, and then widens to a rectangle that is bounded on all sides by private lands, including large, tall, concrete retaining walls behind 119 Glen Road and 41 and 43 Binscarth.

The area where the house is to be developed is about 0.3 acres (about 13,000 square feet), or about 25% of the total lot area.  The developable area lies at the end of the driveway and is marked off by the following artificial, manmade structures: bounded on the north by the driveway, on the west by a large concrete retaining wall supporting the rental coach house belonging to 119 Glen Road, on the east by a timber retaining wall and concrete retaining wall supporting 41 Binscarth Road, and on the south by the edge of the fill used to create the former ornamental garden.  

Aerial photographs show that this relatively flat area is highly disturbed because it was formerly an ornamental garden and has been used as a dumping area for yard waste and pool water.  The flatness of the area was partly natural and partly created by fill, and fill was used to extend this terrace.  Fill was also used extensively to create the level rear yards of adjacent lots.  The area for the proposed house contains stone steps, a former “rock garden”, a concrete cellar, the remains of a gazebo, yard waste, a fallen fence, brick and concrete debris and the remains of a lead pipe irrigation system. 

This area and much of the site has been extensively colonized by non-native tree, shrub and plant species.  The Ravine Stewardship Plan found that there was a lower percentage of native plant species than is usual for Toronto ravines (only 25 of 60 plant species, or 42%) and that 91 of the 191 trees over 5 cm in diameter where non-natives (49%).  A dense growth of Forsythia covered 30% of the property.  Wintercreeper has also spread from the former garden to cover another 30% of the property.  Ground cover in the remainder of the property was sparse to absent.  On the upper slope where the Russell's home is to be built invasive and non-native species represent over 80% of the trees and virtually 100% of the ground cover and understory growth.       

Siting, Fill, Flooding, “Watercourse”, and Erosion

After obtaining the TRCA approval of their fill permit, and having listened to the concerns of the TRCA and City of Toronto Urban Forestry staff, the Russells have instructed our firm to make the footprint of their house even smaller and to redesign their home to improve its siting and address environmental and sustainable concerns. At the Russells request we have strived to produce a sensitive design, sensitive to the site, sensitive to the ravine and sensitive to the neighbours.  We have approached the neighbours in writing for their input on this but have not received any responses but for one Binscarth resident who wished the Russells well.
There will not be “extensive backfill” and no "portion of the natural ravine (will) have to be filled by dirt to bring its level up to approximately the height of the rear of properties facing Binscarth and Glen Roads." as your article states.  Furthermore the topography at the "bottom of the ravine" will not be altered and the house will not be built on caissons. There will be some minor regrading to accommodate access, control drainage, and to remediate poor soil conditions. The site for the house has a shallow slope and so will require excavation for the foundations which have been designed to accommodate the existing topography of the site.  Beyond the footprint of the house the grades on the remainder of the site will not be affected.

Although the lot is within the TRCA’s fill regulation line (and so requires a permit from them, as discussed), it is far above the regional flood line.  In fact, the TRCA Hearing Report stated that the “site is not within the Regional Storm Flood Plain”.  Construction of a house will not be at risk from flooding, nor will it affect flood control measures or the ability of the Don Valley to hold flood waters.  Although the Park Drive Ravine has a "well defined watercourse" in the form of an active tributary stream of Don River this "particular ravine" property does not.  As is the case with most ravine properties like this, water flow on 119R Glen Road is minor and intermittent resulting from spring run-off and heavy rains.  

A geotechnical study by Haddad Geotechnical found that the soils of the fill were stable and could support a house and that the construction of a house would not affect either soil stability or erosion.  In fact, the geotechnical report—which has never been contradicted—concluded that the construction of the house will have “no detrimental effect on the integrity of the existing features of the site and adjacent lands.  In fact [it] . . . will have a net positive impact on the long-term condition of the adjacent lands . . .” TRCA staff reviewed this report and concluded that “it is confirmed through the report that the proposed dwelling can be designed not to have an impact on slope stability”.  

Sensitivity to Environment

From the beginning the Russells have proceeded in a manner that is sensitive to the Ravine.  As noted above, the upper terrace area is highly disturbed, both physically by historic fill, manmade structures, garbage and debris, and by the colonization of invasive non-native tree and plant species.  These non-native species are aggressively out-competing native vegetation and throughout the ravine.  Consequently, there is no native ground cover in the upper terrace but rather bare ground or extensive growths of non-native ground cover.

The Park Drive Ravine Forest Working Plan, 1998 by the City of Toronto Parks and Recreation Department says of the Park Drive Ravine (including the Binscarth/Beaumont portion): “A number of introduced species that are widely planted on Toronto’s streets have invaded Park Drive Ravine to the detriment of native species regeneration and the ability of the ravine to be representative of the region’s natural forest.”  These invasive plant species, dominated by the infamous Norway Maple are listed by the City in approved policy documents as “invasive species”.  It is the policy of the City of Toronto to remove invasive species and to prevent their spread in Toronto ravines. 

The Park Drive Ravine is no longer the pristine ecosystem of 150 years ago.  The Russell's property is typical of the degraded condition of the ravine; some properties are in better condition and others worse.  What is important to realize is that in the absence of proactive land stewardship, the Park Drive Ravine is in a state of decline.  If left unattended the Park Drive Ravine's battered natural ecosystem will be lost because invasive species will continue to colonize and destroy natural areas.  In the time since the Park Drive Ravine Forest Working Plan was presented a seedling Norway Maple can grow to over 60' in height.  It is astonishing that in little more than a century native habitat has been so degraded as to no longer "be representative of the region’s natural forest."

The City and TRCA do not have the funds to remove invasive trees and plants, to plant native species, or to undertake a long term stewardship program.  However, as part of their house program, the Russells have committed to an extensive and detailed Ravine Stewardship Plan drafted by Mr. Steve Smith of Urban Forest Associates.  It is important to note that there has been only one comprehensive ravine restoration in North Rosedale, that project was undertaken by Urban Forest Associates in partnership with our firm in 1995.  That project is ongoing and we are pleased to say that it is perhaps the healthiest native section of ravine in the GTA. 

 The Ravine Stewardship Plan requires the removal of non-native vegetation and trees and the planting of natives ones.  The Plan will create a native ground cover.  The Plan will enhance and create better habitat.  The Plan requires the cleaning up of garbage and debris as well as short and long term maintenance.

In brief, very few native trees will be lost on the property as a result of the restoration of the ravine or the construction of the Russell's home.  Approximately 100 invasive trees will be eventually removed to make way for over 250 native trees varying in size from seedlings up to 15' specimens.  Of these new trees nine native species are being reintroduced to the property doubling the species diversity.  Non-native and invasive ground covers and shrubs will be culled and in excess of sixty native species will be reintroduced to the site, the individual specimens number in the thousands.  The long term affect will be tremendously beneficial particularly as the Russells will be providing an abundance of vibrant native habitat that has all but disappeared in Toronto's ravines. 

Furthermore the Russells have agreed to grant a conservation easement over most of their property—more than 2/3’s of it (not including the lane, which is used by others)—to the TRCA. The easement not only gives up much of the Russell's property rights on those lands but it also gives substantial legal rights to the TRCA respecting the prohibition of buildings and structures, and over the enforcement of the restrictions in the Ravine Stewardship Plan. These rights are permanent, not conditional, and are a very significant public benefit. The Russells felt that this was an appropriate measure to protect sensitive parts of their property. 

The thorough investigation of the Russell's property combined with a comprehensive stewardship plan and implementation strategy demonstrates that the construction of the Russell's home will not have a negative impact on the ravine... it shows just the opposite.  The Russell's active participation and funding for stewardship will be beneficial to the ravine and it is hoped that it will act as a catalyst to further restore the Park Drive Ravine.  That the majority of the restoration and planting will occur prior to the construction of the Russell's home should provide little doubt as to the success of this project or the Russell's intentions.

Conclusion

In 1995 Derek and Tina Russell purchased 119R Glen Road, a residentially zoned legal lot of record.  Their proposed home is sensitive to the environment, does not destroy the ravine, but proposes to rehabilitate and preserve the ravine through a stewardship plan and conservation easement.  To build their home they only required the normal permits required to build a home on a ravine property:  ravine permit, site plan approval, and building permit.  They did not require zoning amendments or variances.  They would not have had to go to the Ontario Municipal Board or to the courts but for unbalanced and unfair attempts of the City and a few neighbours to sterilize their property.  Nearly ten years have passed and as a result of the litigious efforts of the City and Neighbours the Russells have lost the opportunity to watch their children grow up on this property; they are now looking forward to watching their grandchildren grow up here.

Sincerely,

Graham Smith

BFA  BES  B.ARCH  MRAIC

cc:  NRRA Board of Directors :    Patrick Howe
       Douglas Grieves

Jean Weihs                       Geoff Shaw

John Hogarth
Bill Herridge 

Erik Mathiessen                 Micheal Rodger

Andrea Meynell                 Chris McGirr

Joan Vitalis                        Rodney Pryde

Patty Fisher                       David Harrison

Sue Howe

Councillor Kyle Rae
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